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STATEMENT OF THE ISSUE 

[¶1] Whether Fleck’s trial counsel’s representation at his probation 

revocation hearing was ineffective, and whether that ineffective 

representation prejudiced Fleck. 

  



6 

 

STATEMENT OF THE CASE 

[¶2] Bruce Alan Fleck (hereinafter “Fleck”) appeals an Order 

Denying Post-Conviction Relief dated March 11, 2021, which stems from his 

application for post-conviction relief from the judgment issued in Burleigh 

County Criminal Case No. 08-2014-CR-01447. (Appellant’s Appendix, 

hereafter “A.App.” p. 35, ¶23; p. 36).  

[¶3] In this case, Fleck was charged with Burglary and Theft of 

Property, to which he pled guilty in November 2013. (A.App. p. 3). On 

December 11, 2014, Fleck was sentenced to ten (10) years at the North Dakota 

Department of Corrections and Rehabilitation (hereafter “DOCR”), with all but 

three (3) years suspended for a period of five (5) years of supervised probation. 

(A.App. p. 5, Index #26).  

[¶4] On May 5, 2015, Fleck was granted a Rule 35 Motion which 

amended his sentence to ten (10) years with all but eighteen (18) months 

suspended for five (5) years of supervised probation. (A.App. p. 5, Index ## 34, 

36).  

[¶5] On March 22, 2018, Fleck’s probation was revoked, which 

resulted in a second amended Criminal Judgment of ten (10) years with all but 

four hundred and twelve (412) days suspended with supervised probation until 

March 9, 2021. (A.App. p. 6, Index ## 37, 66).  

[¶6] On February 20, 2019, a second petition was filed by the State. 

(State’s Appendix, hereafter “S.App.” p. 10). Attorney Justin Balzer (hereafter 

“Attorney Balzer”) was appointed to represent Fleck. A revocation of probation 
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hearing was held on March 7, 2019, in which Fleck, through Attorney Balzer, 

admitted all twelve (12) of the allegations in the petition. Fleck was sentenced 

to ten (10) years with four-hundred and twenty-eight (428) days credit for time 

served. (A.App. p. 7, Index # 84). Fleck subsequently appealed, but abandoned 

that appeal and pursued a pro se post-conviction relief petition instead. (A.App. 

p. 12).  

[¶7] In his post-conviction relief petition, Fleck asserted five (5) 

ineffective assistance of counsel issues: 1) Attorney Balzer did not meet with 

or speak to him until approximately one hour before the revocation hearing; 2) 

Attorney Balzer was not prepared for the revocation hearing as he had not 

obtained discovery yet; 3) Attorney Balzer did not inform Fleck the 

consequences of a guilty plea and wanted Fleck to plead guilty without any type 

of plea bargain in place; 4) Attorney Balzer was aware that Fleck had been 

denied his medication at the revocation hearing but did not make the court 

aware of Fleck’s medical condition; and 5) Attorney Balzer failed to inform the 

court that Fleck had applied for acceptance at Hope Manor and there was a good 

chance he would be accepted. (A.App. p. 15‒19).  

[¶8] A hearing was held on the petition for post-conviction relief on 

February 8, 2021, and Fleck was represented by attorney Kyle Craig. At the 

hearing, Attorney Balzer and Fleck testified regarding Fleck’s ineffective 

assistance of counsel claims. After testimony, the court ruled that Fleck had 

failed to prove any of his ineffective assistance of counsel claims, as Attorney 

Balzer had effectively represented Fleck and that representation did not 
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prejudice Fleck. (A.App. p. 34‒35, ¶¶18‒23). Based on these findings, Fleck 

timely appealed. (A.App. p. 36).  

STATEMENT OF THE FACTS 

[¶9] In the underlying criminal case, of which the docket and relevant 

documents were available to the district court upon the filing of Fleck’s 

application for post-conviction relief, Fleck had a hearing on his application 

which included testimony by Fleck and Attorney Balzer. During that hearing 

regarding Fleck’s ineffective assistance of counsel claims, Attorney Balzer 

testified that: 1) he spoke with Fleck at least once on the phone and met with 

him at least once in person prior to the revocation hearing; 2) outside of the 

drug screenings, there was no need for any discovery as Fleck made admissions 

to his probation officer as well as positive drug tests; 3) he had discussed the 

pros and cons of admitting or denying the twelve (12) allegations with Fleck 

prior to the revocation hearing; 4) he had no concerns about Fleck’s medical 

condition or mental state, as Fleck was able to communicate with Attorney 

Balzer and was able to assist in his own defense; and 5) he discussed the pros 

and cons of admitting or denying the allegations, and they had decided to 

proceed with the strategy of requesting drug treatment. (A. App. p. 32‒34).   

[¶10] In his testimony at his post-conviction relief hearing, Fleck 

acknowledged that he had a phone conversation with Attorney Balzer before 

his revocation hearing. (S.App. p. 4). The State introduced the revocation 

hearing transcript as evidence, which showed that Fleck had communicated to 

the court that he had reviewed the petition for revocation and discussed the 
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petition with Attorney Balzer. (S.App. p. 4). The transcript also showed Fleck 

acknowledged that by admitting to the allegations, he could be resentenced. 

(S.App. p. 4). The transcript also showed that Attorney Balzer did notify the 

court that Fleck had applied to Hope Manor for sober living and requested a 

straight time sentence of eighteen (18) months to allow for treatment. (S.App. 

p. 8).  Fleck further testified at his post-conviction relief hearing that he would 

have only denied two (2) of the twelve (12) allegations within the petition for 

revocation, rather than admit to all of them. (Tr. 23:1‒17; 29:22‒30:3).  

[¶11] In its Order denying Fleck’s Application for Post-Conviction 

Relief, the district court found Fleck failed to establish how Attorney Balzer’s 

representation fell below an objective standard of reasonableness in any respect. 

(A.App. p. 34, ¶¶18, 19).  

[¶12] In his current appeal, Fleck only argues Attorney Balzer was 

ineffective and subsequently prejudicial, because Attorney Balzer allegedly 

failed to inform Fleck of the law that applied to his case, and that if he admitted 

to all twelve (12) of the allegations at his revocation hearing, he would have to 

be incarcerated, as there was no chance of him getting probation. (Appellant’s 

Brief, (hereafter “A. Brief”) ¶¶20, 21). Fleck also asserts Attorney Balzer 

should have informed him that his only chance of not being incarcerated was to 

deny these allegations and present any defense he has against the allegations. 

(A. Brief, ¶20). Finally, Fleck asserts that because Attorney Balzer allegedly 

did not inform him of the law that applies in probation revocations, he deserves 
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an opportunity to make an informed decision on whether he wants a trial on the 

allegations. (A. Brief, ¶21).  

[¶13] The remainder of the facts pertinent to this case are contained in 

the Statement of the Case above. 
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ARGUMENT 

I.  The district court properly denied Fleck’s petition for post-

conviction relief because Fleck has not satisfied either prong of the 

Strickland standard entitling him to relief regarding ineffective 

assistance of counsel. 

 

A. Standard of Review 

 

[¶14] This Court applies a two-step process when reviewing a 

revocation of probation. State v. Stavig, 2006 ND 63, ¶6, 711 N.W.2d 183 

(quoting State v. Causer, 2004 ND 75, ¶¶30‒32, 678 N.W.2d 552, cert. 

denied, 543 U.S. 906 (2004)). “First, [the Court] review[s] whether the 

defendant violated his or her probation under a clearly erroneous 

standard.” Id. “A finding of fact is clearly erroneous if, although there may be 

some evidence to support it, the reviewing court on the entire evidence, is left 

with a definite and firm conviction a mistake has been made.” Id. “Second, [the 

Court] review[s] whether the district court abused its discretion by revoking the 

defendant's probation.” Id. “A trial court abuses its discretion when it acts in an 

arbitrary, unreasonable, or capricious manner, or misinterprets or misapplies 

the law.” Id. 

[¶15] Additionally, the Sixth Amendment of the United States 

Constitution guarantees a criminal defendant the right to effective assistance of 

counsel. Sambursky v. State, 2006 ND 223, ¶13, 723 N.W.2d 524. In order to 

prevail on a post-conviction claim of ineffective assistance of counsel, the 

petitioner bears a heavy burden. Rümmer v. State, 2006 ND 216, ¶10, 722 

N.W.2d 528. The petitioner must prove that (1) counsel’s representation fell 
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below an objective standard of reasonableness, and (2) the petitioner was 

prejudiced by counsel’s deficient performance. Matthews v. State, 2005 ND 

202, ¶10, 706 N.W.2d 74.  

[¶16] In order to meet the first prong, the petitioner must overcome the 

strong presumption that counsel’s representation fell within the wide range of 

reasonable professional assistance. Laib v. State, 2005 ND 187, ¶9, 705 N.W.2d 

845. An attorney’s performance is measured by the prevailing professional 

norms. Sambursky, 2006 ND 223, ¶13, 723 N.W.2d 524. A trial court must 

consider all the circumstances and decide whether there were errors so serious 

that the defendant was not accorded the “counsel” guaranteed by the Sixth 

Amendment. Klose v. State, 2005 ND 192, ¶10, 705 N.W.2d 809. 

[¶17] In order to meet the second prong, the petitioner must show there 

is a reasonable probability that, but for counsel’s unprofessional errors, the 

result of the proceeding would have been different. Roth v. State, 2006 ND 106, 

¶10, 713 N.W.2d 513. The petitioner must prove not only that counsel’s 

representation was ineffective, but must specify how and where counsel was 

incompetent and the probable different result. Laib, 2005 ND 187, ¶10, 705 

N.W.2d 845. If it is easier to dispose of an ineffective assistance claim on the 

ground of lack of sufficient prejudice, that course should be followed. Wright 

v. State, 2005 ND 217, ¶11, 707 N.W.2d 242.  
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B. Fleck fails to establish his trial counsel was ineffective or that he 

was prejudiced by such ineffective representation.  

 

[¶18] Fleck asserts that his counsel, Attorney Balzer, was ineffective 

at his revocation hearing, in that he would have disputed two (2) of the twelve 

(12) allegations that formed the basis of the petition for revocation filed in his 

case. A petitioner for post-conviction relief “making a claim of ineffective 

assistance must identify the acts or omissions of counsel that are alleged not to 

have been result of reasonable professional judgment.” Strickland v. 

Washington, 466 U.S. 668, 690 (1984). “The court must then determine 

whether, in light of all the circumstances, the identified acts or omissions were 

outside the wide range of professionally competent assistance.” Id. This Court 

has stated it does not second-guess reasonable trial strategy through the 

distorting lens of hindsight, and an unsuccessful trial strategy does not make for 

defective assistance of counsel. Brewer v. State, 2019 ND 69, ¶6, 924 N.W.2d 

87; see also DeCoteau v. State, 2000 ND 44, ¶13, 608 N.W.2d 240.  

[¶19] In this case, Attorney Balzer testified at the post-conviction 

hearing that in cases with drug violations while a defendant is on probation, 

usually the defendant has failed a drug test result or has admitted to their 

probation officer that drug usage has occurred, or both. (Tr. 6:19‒24). He 

testified that was the situation for Fleck. (Tr. 6:19‒24). He also testified that he 

always makes sure a client knows it is their decision to admit or deny the 

allegations, and he will proceed with whatever his client decides. (Tr. 7:4‒13).  

He stated that the trial strategy was to try and ask to put Fleck on probation, and 
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that a drug treatment program would be more beneficial than time spent at the 

DOCR. (Tr. 7:14‒8:1). He also stated that prior to the probation revocation 

hearing, Fleck had stated he had been using drugs and that he was planning to 

admit to the usage. (Tr. 10:8‒18). Attorney Balzer also testified he felt that 

potentially, depending on what the judge wanted, he had the strategy of asking 

for leniency and drug treatment or probation, and that the judge may order 

continued probation anyways. (Tr. 14:15‒24).  

[¶20]  District courts have an array of options for resentencing a 

defendant at a revocation hearing. As stated in State v. Perales, after finding a 

defendant violated a probation condition, "the court may continue the defendant 

on the existing probation, with or without modifying or enlarging the 

conditions, or may revoke the probation and impose any other sentence that was 

available under section 12.1-32-02 or 12.1-32-09 at the time of initial 

sentencing or deferment. . . ." 2012 ND 158, ¶19, 820 N.W.2d 119 

(quoting N.D.C.C. § 12.1-32-07(6) (emphasis added)); see also N.D.R.Crim.P. 

32(f)(3)(B) (providing that upon finding a probation violation, a district court 

may "(i) revoke an order suspending a sentence or an order suspending the 

imposition of sentence; or (ii) continue probation on the same or different 

conditions") (emphasis added). “The plain language of N.D.C.C. § 12.1-32-

07(6) provides the district court with the distinct alternatives of continuing 

existing probation or revoking probation and resentencing the defendant.” 

Perales, 2012 ND 158, ¶19, 820 N.W.2d 119.  
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[¶21] Here, Fleck violated the conditions of his probation on more 

than one occasion and had no right to demand or expect continued probation. 

However, as Attorney Balzer acknowledged at the post-conviction hearing, the 

trial strategy was to ask for leniency and a treatment program would be more 

beneficial than time spent at the DOCR. Therefore, the discretion would be left 

to Honorable Judge Schneider on whether he would modify Fleck’s current 

probation conditions or revoke his probation, and Honorable Judge Schneider 

chose the latter. Although unsuccessful, Attorney Balzer’s trial strategy does 

not render his assistance as ineffective. 

[¶22] Further, even if this Court finds Attorney Balzer’s representation 

of Fleck was ineffective, Fleck cannot show he was prejudiced by the 

ineffective representation. Fleck admitted at his post-conviction hearing that he 

would have only disputed two (2) of the twelve (12) allegations that formed the 

basis of the petition for revocation filed in his case. (Tr. 23:1‒17; 29:22‒30:3). 

Some of these violations were from drug usage discovered by his probation 

officer after Fleck failed a drug test. However, Fleck was not disputing the 

illegal drug use and the district court issued the sentence primarily because of 

the continued drug use while he was on probation. Even if he was disputing the 

illegal drug use, Fleck has not shown how he would have been able to dispute 

the drug use as he had failed multiple drug tests and even admitted to his 

probation officer that he had, in fact, been using methamphetamine on multiple 

occasions during his probation. (S.App. p. 13, ¶4).  
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[¶23] Additionally, one of Fleck’s violations was for leaving the state 

without permission, and Fleck testified at his revocation hearing that he did 

leave the state and go to Idaho, however, at his post-conviction hearing, he 

denied it. (Tr. 31:1‒13; S.App. p. 9). His testimony at his post-conviction 

hearing is a direct contradiction to his probation revocation hearing testimony.  

[¶24] Under those circumstances, Attorney Balzer’s decision to 

proceed with Fleck’s decision to admit to the allegations was not prejudicial to 

Fleck, as he would have been in the same position had he denied the allegations 

at his revocation hearing.  

CONCLUSION 

[¶25] Fleck has failed to prove that his trial attorney’s representation 

fell below a reasonable standard, or even that he was prejudiced by an 

ineffective representation. Therefore, the district court did not err in denying 

Fleck’s post-conviction relief application and the State respectfully requests 

that the Order Denying Post-Conviction Relief dated March 11, 2021 be 

affirmed.  

Dated this 9th day of June, 2021. 

 

   /s/ Tessa Vaagen    

Tessa Vaagen 

Burleigh County Assistant State’s Attorney 

514 East Thayer Avenue 

Bismarck, North Dakota 58501 

Service Address: bc08@nd.gov 

Phone No: (701) 222-6672 

BAR ID No: 07828 

Attorney for Respondent-Appellee 
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